At  this  point,   the contestant  could  then evaluate its  plan and  design,
and either take exception  to  the district manager's  findings,   or  challenge
the  criteria used as being outside of or repugnant  to   "prudent  engineering
practice".     Contestant  concludes  further  that  it would appear  that   the
district manager,   after  reading or being  informed of   the  contents  of what,
for purposes of  this  case,   amounts  to  a  "phantom report"  from an  agency
not  a party to  these proceedings,   adopted a design criteria  that   is  outside
the  laws,   regulations  and standards  that  he is  charged to uphold  and
administer.     Should  this be  the case,   contestant  strongly  suggests   that
the district manager be  required to state and publish  that  he has,   in
fact,   adopted such criteria,   thus  allowing  the contestant  an opportunity
to  either accept  such design criteria and to  properly evaluate  its   impounding
structure in this light,   or  to  take exception  to  the  criteria and offer
evidence of what  it  considers  the  criteria  to be,   consistant with prudent
engineering practices.

Respondent MSHA's position

MSHA did not  file any post-hearing arguments  in  this   case.     However,
during  the course of  the hearing,   its position is  that  the  citation  in
this case was validly  issued because of the  contestant's noncompliance
with  the reporting requirements  of the cited standard.     In short,  MSHA's
position is  that by  failing  to  respond  to  the  district manager's   letter,
contestant violated  the cited standard,   and the citation was warranted
(Tr.   70).     In addition,  MSHA's counsel indicated  that  notwithstanding   the
merits  of  its  arguments  concerning the design of  the spillway   in question,
the fact  is  that  the contestant opted not  to  respond  to the  district manager's
letter,   even to  record its  disagreement,   and  under these circumstances,
a violation of  the cited standard has  occurred   (Tr,   73).     MSHA's   counsel
concedes  that the citation has presented   the district manager with an
available vehicle  to  initiate  further enforcement action  to  correct
certain conditions  concerning  the impoundment-in question   (Tr.   75),
Since the citation remains  unabated,   1 assume  that what counsel has   in
mind is   that MSHA can  issue a withdrawal  order for contestant's   failure
to  abate  the cited violation.

MSHA's  counsel also  Indicated that pursuant   to  section  77.216,   the
mine operator Initially formulates a plan and  design  for the  construction
and maintenance of an impoundment  and submits   it  to MSHA for evaluation
(Tr,   65).     However,   prior  to  the promulgation of  this  section,   another
mandatory standard required  that all impoundment  structures which  can
impound water,   sediment,   or slurry shall be of  "substantial  construction".
The  submission of  "as-built" plans were required  separately under  this
general  "substantial  construction" standard,   but  subsequently,   detailed
submissions  for such impoundments were required to be  filed with MSHA
pursuant  to  section  77.216   (Tr. "65-66).

Inspector  Shelton Indicated that pursuant  to  the present  Impoundment
criteria considered by MSHA,   the impoundment  in question must  adequately
control any designed storm.     The mine operator has discretion whether
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